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AN 8 W E R s 


FOR 


Mr * Michael Afridi Advocate, Truſtee 
for Charles Renton of Greenhill, and others, 


TO THE f 00 — 


PET ITION of James Machire of 
Keirs, and the Creditors of the de- 
ceaſed John Gilleſpie. S: 


tion, relevant and proven to reduce the Diſpoſi- 


Ste Interlocutor reclaimed againſt has found the 
1 | Reaſons of Reduction, on Fraud and Circumven- 


tion granted by Mary Young, the Reſpondent's 


Grandmother, to Fohn Gilleſpie, it is proper to ſtate the Fact 
a little more particularly than the Defenders have thought fit 
to do in their Petition. 

Mary Young ſucceeded to her Brother in the Lands of Green- 
hill, after her Marriage with Alexander Renton, who, being a 
very bad Manager, contracted ſeveral Debts, particularly to 
' John Gilleſpie, a Horſe-couper in the Neighbourhood, who was 


ready at all times to furniſh him with Horſes, Oxen, and other 


bad Pennyworths, at high Prices, knowing that, by his In- 


fluence with his * he would prevail upon her to grant Se- 
A curity 


MY | 


2 | 
curity for the Debts he could muſter up againſt him, and poſ- 
ſibly having an Eye, at the long-run, to carry off the Lands, 

as afterwards happened. | 7 

For theſe Contractions, and ſome Debts due by her Bro- 
ther, ſhe granted Gilleſpie an heritable Bond of Corroboration 
for 8000 Merks, in 1720, of which above 3400 Merks, ap- 
pears to have been her Huſband's Debt ; and, in 1721, ſhe 
ranted him another heritable Bond for 2000 Merks alſo con- 

tracted by her Huſband, | 


On theſe two Bonds Gilleſpie obtained a Decreet of poind- 
ing the Ground in July 1722, for the whole Rents of the 
Lands of Greenhill, except 200 Merks liferented by Mary 
Young's Mother, who died in 1725, though at this time there 
was not a Year's Annualrent of the 2000 Merks Bond due, 
and not two upon the 8000 Merks Bond; and, in October 1722, 
he tock out Letters of poinding the Ground, upon which he 
entered into Poſſeſſion, and uplifted the Rents of the Lands. 

Though Gilleſpie's Debt did not amount to a third of the 
Value of the Lands, tho' there was no other Debt upon them, 
and he was, by the poinding of the Ground, ſecure of Pay- 
ment of his Annualrents; yet, in order to accumulate the Pe- 
nalties, he thought fir, in 1723, to adjudge the Land upon 
theſe two Bonds, by which he got 1900 Merks of Penalties ac- 
cumulated, along with the principal Sum and Annualrents. 

In 1725, Mary Young was induced, by her Huſband, to ſign 
another heritable Bond to Gilleſpie for 400 Merks, and ſoon 
after her Huſband went abroad to America, to a firſt Couſin 
of his, Mr. Fohn Menzies of Cammo, Advocate, then Judge-ad- 
miral at Boſton, and left her a Factory, impowering her to 
manage his Affairs, to grant Proviſions to the younger Chil- 
dren; to contract Debts, and to ſell his Lands in the Town of 
Edinburgh, and in the Country, but it contains no Power to 
fell her Lands of Greenhill, or any of her own Lands. 

In 1727 ſhe gave Gilleſpie an heritable Bond for 1300 Merks, 
and, in 1731, another for i00oMerks, upon all which Bonds 
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he was infeft, and continued in Poſſeſſion of the Rent from 
the 1722 downwards, all except the above Lands liferented by 


her Mother, of which he, Gilleſpie, entered into Polleſſion 
upon her Death in the Year 1725. 
Mr. Gilleſpie having thus got Poſſeſſion of the Lands on the 
above heritable Bonds, of which the principal Sums amounted 
to 12, 700 Merks, and a Part of that had been paid by his Poſ- 
ſeſſion, ſeems to have formed a Project to twiſt the old Wo- 


man out of the Property of her Eſtate. But as this could not 


ſucceed as long as ſhe was poſſeſſed of any Diſtinctneſs of Judg- 
ment, or Strength of Mind, ſhe had before refuſed an Offer ef 


twenty-four Years Purchaſe made her by Mr. Lockhart of Cleg- 


horn, the Superior of the Lands; it was neceſſary to wait a 
proper Opportunity, which Gilleſpie found in the End of the 
Year 1732, when ſhe fell into a ſevere Sickneſs in the Month 
of October, which continued down throughout the whole Win- 
ter following, ſo as nobody thought ſhe could ſurvive it; and 
in this Period Gilleſpie applied to his Doer, Mr. Richard Dick, 
Writer in Lanerk, and made him believe ſhe had agreed to a 
Sale of her Lands, upon which he drew out a Diſpoſition, and 
brought it down to her Houſe, where ſhe was prevailed on to 


ſign it upon the 15th December, and that ſame Day Gilleſpie was Dec. 15, 


infeft upon it. | 
By this Diſpoſition the is made to acknowledge, that there 


was I4,000 Merks due to Gilleſpie at Mantinmas 1732, though 


the principal Sums were no mofe than 12700 Merks, of which 


ſome Part had been paid by his Poſſeſſion, beſide the Annual- 


rents, as will be after mentioned ; and no Claim could lie for 
the Penalties of Bonds granted by a Wife, ſtante matrimonio. 
She is alſo ſaid to have agreed to 19,600 Merks as the Price of 
the Lands; that Fohn Gilleſpie had paid her 700 Merks, and 
the Lands are burdened with Payment of the remaining 4900 
Merks to her Children at her Death, and, for this, ſhe was to 
get, in the mean time, the Intereſt of goo Merks N. her by 


. Gilleſpie, 


. l 

Gilleſpie, and to retain Poſſeſſion of ſome Lands, in lieu of the 
Intereſt of the other 4000 Merks. 
As this was a Tranſaction that could not bart a thorough | 
Examination, Gilleſpie thought proper to leave nothing in the 
old Woman's Hands that could enable her Friends, after her 
Death, nor herſelf, in caſe of Recovery, to underſtand the 
Nature of it. He gave her no Diſcharge of the Debts, no 
Obligation for the Remainder of the ſham Price he had offered, 
but left her Security for that to ſand upon the Burden in the 
Diſpoſition in his Hands, and did not leave her ſo much as a 
Copy of it, nor any Document whatever that could aſſiſt her 
to recollect the Import of the Deed that had been taken from 
her. 

Mrs. Renton, however, recovered from this heavy Sickneſß, 
beyond all Expectation, ſome Months after the Bargain, and 
when ſhe began to reflect, ſhe found that the had been ſtript 
of the Property of her Eſtate, but in what Manner the did 
not know. No Veſtige was allowed to remain with her, that 
could inform her of it: She had neither Money nor Credit 
left her to ſeek Redreſs : She was told that no Money was due 
to her during her Life, except the pitiful Annualrent of the 
Sum of goo Merks, which the refuſed: ro accept of. 

In this deſtitute Condition ſhe continued till her Huſband 
returned from America, who was furprized to find his Wife 
turned out of the Manfion-houſe, and living in a low Houſe 
near to it, and Gilleſpie acting as Proprietor of the Lands, but 
could get no Information of the Terms of the Bargain: How- 
ever, in 1742, he concurred with her, in raiſing a Reduction, 
but as Gilleſpie was poſſeſſed of the Lands, as well as the Price, 
they were obliged: ro the Aſſiſtance of a Friend, for railing the 
Proceſs, and carrying it on for ſome time, the Expence of 
which is not yet repaid. 

Soon after, Mr.. Renton, the Huſband, died, and the Relict 
conveyed her Right to her Son V. 2 in Truſt, and there- 
after to Mr. Meonzics.. The W was prevailed. on to- 
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| C3: | 
accept of the Truſt for her Grandſon, Charles Renron, then an 
Infant of eleven Years old, and the Relict having died in 1747. 


and the Reſpondent having ſoon after gone to England, no 


material Procedure was had in the Cauſe, till his Return in 
1756, after which a Proof being allowed of the Reaſons of 
Reduction, the fame came in courſe to be adviſed by your 


Lordſhips, upon the 2gth June laſt, and the following Inter- 


locutor was pronounced: 


1747. 


The Lords having adviſed the State of the Proceſi, Teſtimonies june 29th, 


ef the Witmeſſes, Writs produced, and Debate, find the Reaſons 


of Reduction, of Fraud and Circumvention, relevant and proven; 


and therefore reduce the Diſpoſition granted by Mary Young ro 
John Gilleſpie, and the Infeftment following thereon quarrelled, 


and decern accordingly. 

The Grounds inſiſted on by the Purſuers, for reducing this 
Diſpoſition, rhough branched out into ſeveral Articles in the 
Libel and Condeſcendence, reſolved chiefly into two, 1m, 
That it was null, as being granted by a Woman, veſtita viro, 
without Conſent of her Huſband. 24s, That it was elicited 


from her to her great Leſion, when in an infirm State of Mind, 


and without any Aſſiſtance, and therefore reducible upon the 
Head of Fraud and Circumvention. | 


The Defenders Anſwer to the firſt Ground, was founded on 
the Factory granted to Mrs. Renton, by her Huſband, in 1725, 


and an Interlocutor of the Lord Ordinary, before whom the 


Proceſs firſt came, in November 1747, repelling that Reaſon Nor. 21, 


of Reduction. | 


But the Lord Ordinary's Interlocutor, which has certainly 


been owing to ſome Miſtake in ſtating the Caſe, cannot con- 
clude the Purſuer, Charles Renton, who was then an Infant; his 
Grandmother, Mary Young, having died in the Month of June 
preceeding, as appears by a Certificate from the Pariſh Regi- 
ſter of her Burial, and her confirmed Teſtament produced, 
dared in September before the Interlocutor; and as he has but 
lately come to Majority, he has execute a Revocation, and is 
- "Mi intitled 
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6 
intitled to have the Queſtion tried upon the Merits of the 
Caſe, without regard to that Interlocutor. 

And as to the Import of the Factory granted by Alexander 
Renton to his Wife, it impowers her only to ſell his Lands in 
the Town of Edinburgh, or in the Country, but gives her no 
Power whatever, to ſell the Eſtate of Greenhill, or any Lands 
belonging to her. It is by no means a clear Point, that a 
Huſband could grant ſuch a Power to his Wife. He is by Law 
her Curator, which implies a Truſt, undertaken for her and 
her Heirs: And though a Curator may confent ro the Minor's 
Deed, after he has conſidered and examined the Circumſtan- 
ces of it, yet he cannot give an antecedent Conſent or Autho- 
rity to the Minor, either to diſpoſe of Lands, or dilapidate 
other Effects, without his Concurrence. This would be to 
allow him to disfranchiſe the Minor from the Curatory, which 
the Law does not permit. In the preſent Caſe, it is the leſs 
neceſſary to enlarge on this Argument, that no ſuch Power is 

iven by the Factory; no Inſinuation in it, that ſhe was to ſell 
or diſpoſe of her own Eſtate, which was meant to deſcend to 
her Children, though he allowed her to ſell ſome Tenements 
belonging to himſelf, which were of leſs Value, and to be ſure 
an extraordinary Power of this kind, which may be doubted 
if in Law competent, will not be preſumed or inferred, if it 
is not granted in the moſt expreſs Words. 

The other Ground of Reduction, which is ſuſtained by the 
Interlocutor, is clearly founded both in the Condition of the 
Defunct, the Nature of the Bargain, and the Manner in which 

State, p. it was carried on. The Defunct is proved for a conſiderable 
11,12,13, Time, both before and after the Bargain, to have been in ſuck 
14715910: extremity of Sickneſs and bodily Diſtreſs, that no Recovery 
was expected; ſhe minded nothing that concerned her Fami- 
ly, and was altogether unable to yiſe out of her Bed, or fit in 
a Chair, without Support; when they made her Bed, they 
lifted her in a Pair of Sheets, and laid her on another Bed; 

me was waked every Night, and prayed for in the Church as 
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a dying Perſon ; her Strength was quite exhauſted, ſo that her 
Voice could ſcarcely be heard; when ſhe ſpoke to the Mini- 
ſter, her Daughter was obliged to repeat what ſhe ſaid ro him; 
ſhe imagined her Head was in Fire, when a warm Blanket was 
put about her, and every one who left her, had it been bur 


for a Night, never expected to meet with her again. 


In this extreme Diſtreſs of Body and Mind, when ſhe and 
every one about her, had given up all Thoughts of Life, Mr. 
Gilleſpie thought proper to have a Diſpoſition drawn out, with- 
out any previous Directions from her, conveying the Property 
of her Lands to him, on Payment of the Sum of 5600 Merks, . 
over and above the Debts due to him, which he calculared ro 
extend to 14,000 Merks, though in reality, after the Pay- 


ments he had received, they amounted to no more than the 


Sum of x1,545 Merks, as appears by a Calcul hereto annexed. 
The Rental of the Lands, as it then ſtood, is alſo ſubjoin- 
ed, and appears to amount to 1207 Merks; ſo the whole 


Price mentioned in the Diſpoſition, viz. 19,600 Merks, is not 


quite I6 and a Quarter Years Purchaſe. And when Gilleſpie 8 


Debt is reſtricted to what was truly due, as already ſtated, it 


is but a Trifle more than fourteen Years Purchaſe. It is hardly 
poſlible to believe, at any rate, that ſuch Bargain could be a- 
greed to by any Perſon poſſeſſed of Judgment, who was at the 


Time capable to reflect on what ſhe was doing. Bur {till leſs 


is this credible, when your Lordſhips ſee it in Proof, that an 
Offer had been made to her ſome time before, of ruenty- four 
Years Purchaſe, by Mr. Lockhart, the Superior of the Lands, 
and that ſhe refuſed that Offer, as appears from the Depoſi- 
tion of Allan Colquhoun, Mr. Lockhaxt's Agent, Page 2 of. 
the State. 

The Manner of bringing about this Bargain was entirely 
correſpondent to che ſiniſter Aims which Gilleſpie had in view, 
and which he accompliſhed by the Execution of it. Mrs. 
Renton, who was well known to be a Perſon of great Veracity 


and Probity, did — inſiſt, during the whole Courſe of her 


Life, 


$0: X #8 

Life, that ſhe had given no previous Direction as to drawing 
this Diſpoſition, or agreeing to the Sale therein ſet forth ; and 
though this has been conſtantly inſiſted on throughout the 
Proceedings in this Cauſe, yet Gilleſpie was never able to con- 
tradict it, nor to condeſcend upon any Perſon who had had a 
previous Communing with her on that Subject. Mr. Dick, by 
his Letter in Proceſs, does not pretend that he had any Com- 
muning with her, but only that her Son Alexander came down 
with Gilleſpie to Lanerk, and talked to him of it. What his 
Views were, ſhall be afterwards explained. 

And as it was drawn without her Knowledge or Direction, 
ſo Care was taken to leave no Veſtige or Document that could 
enable her to comprehend the Enormity of the Leſion ſhe ſuf- 
fered, or to make the proper Application for Redreſs. It is 
believed it is the firſt Inſtance, where a Perſon has been pre- 
vailed on to diſpone away an Eſtate without getting the ſmal- 
leſt Scrapof Paper for any Part of the Value; neither a Diſ- 
charge of the Debts, nor an Obligation for the Balance ; theſe 
allowed entirely to reſt upon the Diſpoſition, which was in his 
Hands, and of which he took care to leave her no Copy; and 
even by the Diſpoſition no Diſcharge given to her Huſband, 
who was the proper Debitor in the Debts ſhe had paid out of 
this ſcanty Price the got for her Eſtate, nor of that Part of 
it which Gilleſpie had formerly received by the Poſſeſſion of 
the Lands, bur every Claim left open to him againſt her Huſ- 


band, and even againſt herſelf, upon the Warrandice of the _ 


Lands. For though ſhe is taken bound in abſolute Warran- 
dice for Lands ſhe had ſold little above Halt-price, yet he 
takes up the whole Writs from her, per averſionem, without any 
Inventary, and without declaring the fame to be a ſufficient 
Progreſs, ſo it was in his Power to diſtreſs her upon the War- 
randice, and ſhe had no Document left with her to ſhow that 
fhe had given him up Titles ſufficient to ſupport her Righr to 
the Lands, and to protect her againft the Diſtreſs. 8 
Thus 
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8 (9) 
Thus was this poor old Woman, dying, in all Appearance 


to every body, deſpoiled of her Eſtate without any previous 
Agreement; without any 9 Value; and without any 


Document to give her a Claim for the Pittance that was allowed 
her, or to give a Defence to her Huſband for the Debts ſhe 
had paid for him, or to protect herſelf againſt Diſtreſs on the 
Warrandice, or ſo much as a Receipt for the Titles the had 
lodged in Gilleſpie's Hands, to defend him againſt Eviction. 

In a word, the Matter is ſo contrived, as to keep her in 
Ignorance of what ſhe had done to the Hurt of herſelf and her 
Children, and to reduee her to an Inability of ſeeking Redreſs, 
if ſhe did not meet with others who were generous enough to 
lay out their Money for that Purpoſe. Ihe Recital of the 


Facts, without any Commentary or Argument, is ſufficient to 


ſthew the Juſtice of the Intertocutor. We ſhall now conſider 
what is ſuggeſted in the Petition, with a View to obtain an 
Alteration. | 


The Petitioners ſeem more inclined to enlarge upon their 


own favourable Situation, as Purchaſer and Creditors to Gil- 
leſpie, for onerous Cauſes, than upon the particular Circum- 
ſtances of the Bargain betwixt Gilleſpie and the Defunct. What 
is ſaid as to both ſhall be conſidered. What concerns the 
Bargain falls naturally to come firſt under View. 

It is faid, „That Mrs. Renton's Lands were ſo much in- 
% cumbered with Debts, that it became a prudent and wiſe 


« Scheme to diſpoſe of them, and pay her Debts and divide 


the Balance of the Price among her Children. That this, 
« being a right Thing in itſelf, will not be preſumed the Ef- 
« fect of undue Influence. That the Price was adjuſted by 
« Gilleſpie with her and her Son, who will not be ſuppoſed 
« wilfully to act againſt his own Intereſt, and was much about 


„twenty Years Purchaſe ; they employed Mr. Dick, a 


— 


Letter, 


al 


« Man of unexceptionable Character, to make the Calcul of | 
« the Debts and draw the Diſpoſition ; and it appears by his 
BE iy C 
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| 10 | 
„Letter, he communed with » ay it, and that after 
reading the Diſpoſition, ſhe ſigned it without any Heſitation. 

% That tho' Mrs. Renton laboured at that time under a Diſ- 
« eaſe of Body, yet that is no Reaſon of Reduction of a Deed, 
* when the Perſon is at the Time of a diſpoſiug Mind, and 
„there is no Appearance to the contrary from the Proof. 
“That her Intereſt was fully ſecured by the Diſpoſition, in 
« which the Lands were burdened with the Sums payable to 
„ her, and the Remainder of the Price declared to be applied 
in Satisfaction of the Debt. And if the Price had been 
* lower than what was uſually given for Lands at the time, 
* thac will not avoid the Bargain; even Leſion, ultra dimidium, 
„js no Ground of Reduction by the Law of Scotland.“ 

And great Streſs was laid on the Delays ſaid to have hap- 
pened in carrying on this Proceſs. ** That Mrs. Renton did 
* not raiſe it till the 1742, after which it was carried on in 
« a flovenly Manner till 1747, and then allowed to ſleep until 
* the 1756, by which means the Defenders have loſt the Evi- 


« dence of Mr. Dick and his Clerk Brownlee, - which might 


© have been of great Uſe to them in clearing the Fairneſs of 


„ the Bargain.” 


Theſe are the chief Allegations that have been offered in 
ſupport of this ſingular Tranſaction. But the Sufficiency of 
them ſhall, in very few Words, be ſubmitted to your Lord- 
ſhips. It cannot be admitted, that the Situation of Mrs. Ren- 
zon's Eſtate was ſuch, at the time, as made it prudent in her 
to diſpoſe of it, far leſs to diſpoſe of it when ſhe wasin a dy- 
ing Condition, and had neither Capacity to judge, nor Oppor- 
tunity to get Aſſiſtance to enable her to do it in a rational 
Manner. The Lands yielded better than 1200 Merks of Rent, 
of which 800 was poſſeſſed by Gilleſpie, which paid more 
ban the Annualrent of 14% Merks ; and ſhe owed no 
Debt but Mr. Gilleſpie's, whith, after the Payments he had 
received, amounted only to 11,545 Merks, a Burden which 
could be no - reaſonable Motive for throwing away the 


Lands in a Hurry, at an Under-value, when the Proprie- 
tor 
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tor was not capable to make any Judgment of it. It ap- 


rs from Mr. Dic#s Letter, appealed to in the Petition, 
that he had no Inſtructions from Mrs. Renton, nor any Com- 
muning with her about it, until the Diſpoſition was drawn 
out, and offered to her to be ſigned, in the Form it now 
ſtands. The only Inſtruction he had was from Gilleſpie his 
Client, and Alexander Renton her Son, a Maſon by Profeſſion, 
and very incapable to judge of thoſe Matters, and miſled by 


Gilleſpie to believe that he was to reap ſome perſonal Advan- 


tage by the Bargain. 


It is unneceflary to ſay, in a Caſe of this kind, that the 


Granter was ſo far deprived of her Judgment, as not to know 
what was paſſing about her; or even that ſhe might not be 
able to give a Legacy to any of her Children or Friends. The 
Capacity requiſite for an intricate Tranſaction of this Sort, is 
very different, where long Continuance of a ſevere Sickneſs, 
without Intermiſſion, had taken ſuch Poſſeſſion of her Mind, 
as well as her Body, as to leave no Room for any Thoughts 
of this World, not even the Care of her Family; when every 
Day was looked upon to be her laſt, and her Thought was 


wholly occupied with the Approaches of Death, and the aw- 


ful Proſpect of Futurity, ſhe was very unfit to enter into 
intricate Compts and Reckonings of her Brother's and her 
Huſband's Debts, and the Intromiſſions had by their Credi- 


tor: Calculations of the Rental of her Eſtate ; of the Caſual- 


ties, and other Advantages attending it, and of the Value 
that might in a reaſonable View be expected for it; beſides 
many other Circumſtances relating to the Execution of the 
Bargain, of which ſhe could form no Judgment at the beſt 
Time in her Life without Aſſiſtance. | | 

In every one of theſe Particulars ſhe was here deceived by 
Gilleſpie ; ſhe was made to believe, that ſhe owed him 14,000 
Merks, when the laſt Farthing due to him was no more than 
11,545 Merks. She was made to believe, that he was giving 
her an adequate Price for the Lands, when even by his own 
Miſreckoning of the Debt, it comes to no more than fixteen 


and 


State, p. 
28. 
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ES 
and 3 Quarter-years Purchaſe; and, when juſtly ſtated, is 
little above 1 Ma and the other ſingular Hardſhips put up- 
on her, in che Manner of the Execution of the Bargain, have 


been already noticed. | 


Theſe Circumſtances, when taken together, are irreſiſtible: 

yen ſeparately, might be ſufſicient to avoid the Bargain. It 

$ impoſſible for any one ta believe, that ſhe would, with her 

Eyes open, and poſſeſſed of the Judg ent and Attention ne- 
geſſary to be adhibited in fuch a Caſe, have given away her 
Lands for fourteen, or even ſixteen Years Purchaſe, to Gilkſpie, 


Who had harraſſed her with the utmoſt Rigour of Diligence, 


when ſhe had not long before refuſed to ſell them to Mr. 
Lackharr, the Superior, at rent) four Years Purchaſe. «@ 

The Petitioners are at Pains to mince away this Part 
of the Evidence, «© That it is proved anly by a ſingle Wir- 
** nels, and many Offers are made, which are not ſeriouſly 
* intended, . But it is proved, by all the Evidence the 
Nature of the Thing admits of, by the Gentleman who was 
truſted by the Superior, being his own Nephew, ro make the 
Offer, and who accordingly made it to the Defunct ; and as 
there is no Reaſon to doubt, that the Offer was ſeriouſly 
made, with a view to meet with Acceptance, ſo the Peti- 
tioners would have ſpared theſe Obſervations, if they had at- 


tended to the other Proof that has been hrought of the Value 


of the Lands. | 

Your Lordſhips have in the Proof undoubted Evidence, by 
Gentlemen of Character, of the Rates at which Lands have 
been ſold in the Neighbourhood about the Time of this Bar- 
gain. Mr. Brown of Edmonſion depones, That he bought 
* the Lands of J/hailphill, about fix or feven Miles off Green- 
% hill, at twenty-ſeven Years Purchaſe, in the Year 1738.” 

Mr. Telfer, ** Thar] he bought the Lands of Symington, 
« within four Miles, from Mr. Lockhart, at upwards of twenty- 
« three Years Purchaſe, about the fame. Time; and he de- 


« pones, that the Lands of Greenhill were worth neuron 
e Year | 
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« Years Purchaſe in 1732; and that he had then an Offer of 
« rhe Lands of Troloſs, in the re ee at twenty- 
« four Years Purchaſe.” 


Mr. Greenſhiells of Drumbraxhill << depones to che Price his —p. 30. 


« Father paid to Mr. Vere of Sronebyres, for the Lands of Hill 
« and Bogg, within a few Miles of Greenhill, in 1727, which 
comes to about twenty-nine Years Purchaſe.” And, 


Mr. Hamilton of Alton depones to another Purchaſe made by —p. 30. 
„ his Father from Szonebyresin the ſame Year 1727, which comes 


% to thirty-one Years Purchaſe of the Rent of the Lands.” 
Theſe two Purchaſes were made five Years before the Die 
tion to Gilleſpie. 

It is unneceſſary to mention other Purchaſes made at later 
Periods, which have gone at higher Rates. But theſe In- 
ſtances, antecedent to the Time of this Bargain, or ſoon af- 
ter it, with the Judgment of neighbouring Gentlemen, of 


the Value of the Lands in queſtion at the time, are ſufficient 


to give Conviction of the Reality of Mr. Lockhar!'s Offer for 


theſe Lands, which was a Half more than Gilleſpie's Price; 


and that ſuch Price would not have been offered to any Per- 
ſon, that was capable to give attention-to the Caſe, eſpecially 
as the Lands of Greenhill are known to be better accommodate 
than many Lands in the Neighbourhood, and the Rents above 


ſtated have been paid to Gilleſpie ever ſince his Entry to the 
_ Poſſeſſion in 1722, down to this Sale in the 1732, and ever 


ſince down to the 1757, duly within the Year, without the 
ſmalleſt Deduction for Ceſs, Feu-duty, Miniſters -Stipends, 
Schoolmaſters Fees, or Reparation of Houſes, which muſt 


make them worth a higher Price than other Lands, where the 


Rent, as uſual, admit of theſe Deductions. . 
It is altogether unneceſſary to enter here into the Queſtion, 


What Effect a ieſio ultra dimidium will have upon a Bargain 
fairly made, when the Leſion reſults from Circumſtances that 


afterwards come to their Knowledge. The Caſe here is far 


different. The ſeller drawn in ſuddenly to conclude a Bar- 
E D gain 


gain in ſuch Terms as the Buyer thought fit to propoſe to her, 

when ſhe at the ſame time is in ſuch Situation as of all others. 
made her moſt liable to Impoſition, and Advantage taken of 
her Weakneſs, by wronging her egregiouſly in every Step of 
the Tranſaction. In fuch Circumſtances a ſmaller Leſion than 
here occurs will be ſufficient to repone againſt a Bargain, which 
evidently owed its Birth to the Weakneſs of the one Party, and 
the Art and Deceit of the other. 

To palliate this apparent Impoſition, the Petitioner ſeem- 
ed chiefly to rely upon the Concurrence of Mrs. Reuton's Son, 
Alexander, and the Character of Mr. Dick, the Writer, who 
was employed to draw the Difpofition. 

But as Mexander, who was bred a Maſon, and quite unac- 
quainted with Buſineſs, was at any rate no competent Judge 
of ſuch Tranſactions, to he appears to have been impoſed on 
by Gilleſpie, by a Preference given him in the Diſtribution then 
concerted of the Balance of the Price, of which above an 
half was given to Alexander, irrevocably, and independent of 
his Parents, and payable at his Mother's: Death, which was 
then believed to be at hand, without any Burden of his Fa- 
ther's Liferent ; whether he was miſled by this Proſpect of a 
preſent Sum, or by his own Ignorance, or by both, is imma- 
terial. Only ſo far it appears, that ſome Temptation was in 
View. When the Term of Payment of Alexander's Sum was 
poſtponed by his Mother's unexpected Recovery, Gilleſpie a- 
greed to advance him a Part of it, viz. 500 Merks, upon 
his being accountable for the intermediate Intereſt, which: 
ſhews the Straits he was reduced to, and how eaſy it. was for: 
an artful Man to impetrate his Concurrence to a Scheme he 
could not judge of, upon the Proſpect of a ſmall Sum. to 
ſupply his preſent Neceſſities. 

The Petitioners pretend, That Alexander was to get a 
greater Share of the Balance of the Price, by the Diſtribu- 
*« tion made by his Mother in Mr. Mfenzics's Backbond i in 1747. 


khan he got by the Deed ſigned in 1732. But this isa 
| Miſtake. 
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lance left in Gillaſpie's Hands, whereas by Mr. Menzier's Back- 
bond, his Share will not amount to a Fifth of the free Balance 
of the Price of the Lands, and this ſtill liable to be revoked 
by his Mother, whereas, by. Gilleſpie's Diſpoſition it was unal- 
terable. | 
There was yet another Handle Gilleſpie had to impoſe on 
Alexander, which he would not fail to improve to the utmoſt. 
The Adjudication, which he had led moſt unneceſſarily in 1723, 
when he had heritable Security, and got due Payment of his 


Annualrents, was leſs than a Year from expiring at this 
time; and it was eaſy. to make Alexander believe, that, with- 


out an immediate Sale, the Eſtate would be carried off without 


giving him a Shilling. He was not ſo well ſkilled in the Law 
as to know, that an Adjudication led upon a perſonal Bond of 
a married Woman, granted, ſtante mairimenis, for principal 
Sum, Annualrent and Penalties, accumulate into one Sum, was 
void, and could not be the Foundation of an expired Legal. 
He believed the Eſtate was juſt to be carried off by Gilleſpie on 
his Diligence, and under that Deception might naturally think 
it reaſonable to accept of any Sum he was pleaſed to offer. 
And indeed there needs no more to ſhew the Inſufficiency of 
Alexander's Concurrence to add Weight to any. Tranſaction, 
than the Part he ated in the Submiſſion he was brought in to 


ſign for his Son in 1752. It appears-from the Proof, that he gate, .p- 
would not offer to prove either the Sickneſs in which his Mo- 22, 23. 


ther was, at the Time of {ſigning the Diſpoſition, or that the 


Lands were of greater Value than what Gileſpie was to pay for 


them, nor any of the other Reaſons of Reduction. And when 


the Arbiter was at the Frouble to call for him and his Son, 


and aſk them particularly if they intended to bring any Proof 
of the Reaſons of Reduction, they told him they intended to 


bring none, though the Facts had been fully ſet forth in the + 
Libel drawn out by his Mother's Direction, while in Life, . 


and have been ſince proved, to your Lordſhips Satisfaction. 
_ | Nay, 


Miſtake. By the Deed 1732, he gets above a Half of the Ba- 
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Nay, ſo far did this Weakneſs, or Incapacity, on the Part of 


Alexander go, that when he was attempting to reclaim his Son's 

Right, in the foreſaid Submiſſion, and to aſcertain the Balance 
State, p. 23. due to him by Gilleſpie, he did not ſo much as require him to 
produce his Adjudication, or the Grounds of it, or any other 
Grounds of Debt, to fee if they were juſtly ſtated, tho? it now 
appears, upon the Production, that in that, as well as the other 
Articles of the Bargain, his Mother had been very remark- 
ably impoſed on. It is ſubmitted, whether, after theſe Samples 
of Alexander's Conduct, his Concurrence can, with Reaſon, be 

obtruded, to add any Weight to this Tranſaction. 

With reſpect to Mr. Dick, it appears that he had no Hand 
in making the Bargain, ſo he ſays himſelf, in the Letter, ſo 
often appealed to in the Petition. I was noways concern- 
« ed, nor preſent at the Sale, till Mrs. Renton's Son, and 
ws Joln Gilleſpie, came down to Lanerk, and told me of it, 
« and deſired me to make a Calcul of the Debts, and ſtare the 
«© Balance, which I did; and then to draw a Diſpoſition and 
«© come to Greenhill and get it ſigned. In a little time after 
5 drew the Diſpoſition, and went to Greenhill with it.“ 80 
it appears the Bargain was finiſhed without Mr. Dick's Ad- 
vice, and, as Mrs. Renton always averred, without her Know- 
ledge or Direction; nor has any Proof been attempted to the 
contrary. Gilleſpie wrought upon Alexander's Ignorance with 
the Temptation of a preſent Sum, to bring him into his own 
Terms, and then directs his Doer, Mr. Dick, to make the 
Calcul and draw out the Writings accordingly. The Writings 
were drawn out at Lanerk, and brought, cut and dry, to the 
dying Woman. | | 

The Petitioners lay Streſs upon what Mr. Dick ſays, That 
« after communing with Mrs. Renton, and relating what was 
„ repreſented to him by her Son and John Gilleſpie, ſhe was 
« farisfied, and after reading the Diſpokition, ſi 125 it with- 


< out any tene 
| But 
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But it is impoſſible for any one to believe, that any Hint 
given by Mr. Dick, of what had been told him by her Son 
and Gilleſpic, would give the Defunct full Information of the 
various Circumſtances of this complicated Tranſaction. It ap- 
pears from the Proof, that beſides her other Diſtreſſes, in this 
apparently dying State, ſhe was exceedingly deaf, and could 


not hear any thing that was not ſpoken very loud, fo there State, p. 
is no Probability that ſhe could follow Mr. Dick in explaining 571476: 


any of the Particulars, as indeed it is like he has not attempted 


it, truſting to Gilleſpie's Information, and believing it had been 


formerly done, and though the Diſpoſition may have been 
read, yet it cannot be believed, that a Perſon in her Condi- 
tion, could have heard or underſtood one tenth Parr of a long 
intricate Paper, conſiſting of ten Pages of very cloſe Writ ; and 
indeed if ſhe had, and was at all poſſeſſed of her Judgment, it 
is hardly poſſible that ſhe would not have made ſome Obſerva- 
tions upon it. But here there paſſed nothing of that kind. 
After the Paper was read, whether heard or not, /he ſigned it 
without any Heſitation. = 

Res ipſa loquitur, the Defunct's Mind was wholly taken up 


with Things of greater Importance. She had given up the 


World, and had no Suſpicion of any ſiniſter Attempts ; when 
ſhe ſaw Mr. Dick and her Son about her, the thought all was 


well, and from implicire Truſt ſigned the Papers offered to 


her, which it is morally ſpeaking impoſſible ſhe could un- 
derſtand. If ſhe had, ſhe would never have preferred fourteen 


or ſixteen Years Purchaſe from Gilleſpie, to the 7wenty-four that 


had been offered her by Mr. Lockhart. 
The Petitioners pretend, That the ſeparate Deed figned 


«© by Mrs. Renton, containing the Diſtribution of the 4900 


„ Merks payable at her Death amongft her Children, is an 
„Evidence that-ſhe was thoroughly appriſed of the Circum- 
« ſtances of this Tranſaction, as this Deed was drawn out at 


« her own Houſe at Greenhill, and muſt be preſumed to have 


„been ſo drawn by her Direction.“ 
0 But 


f | ( 18 | 

But the Reſpondents apprehend, that the Evidence of this 
Circumſtance turns directly the contrary Way. Though the 
ſeparate Deed may have been drawn out az Greenhill, yet the 
Diſtribution of the Sum was fully aſcertained by the Diſpoſi- 
tion itſelf, which was drawn out at Lanerk, without any Di- 
rection from Mrs. Renton, and brought down cut and dry to 
Greenhill to be ſigned. And there is real Evidence that the 
Diſtribution, however it may have ſuited the Views of her 


der to obtain his Concurrence, yet was directly contrary to the 
Sentiments ſhe entertained both before and after, during her 


only payable at the Death of the longeſt Liver of her and her 
Huſband ; whereas by the Diſpoſition, which was drawn out at 


the Balance of the Price is made payable to Alexander, imme- 
diately upon her Death, which they took to be at hand; bur, 
to ſecure againſt all Events, left her no Power to revoke, ſo, 
by this Device, her Huſband was reduced to Beggary ; and 
even if ſhe ſhould recover, as ſhe did, ſhe had no Fund of Cre- 
dit to relieve her Family out of the greateſt Straits. Theſe 
Alterations were framed by Gilleſpie to favour Alexander, and 
obtain his Concurrence, but quite contrary to the Defun&'s 
Sentiments, who was too dutiful a Wife to leave her Huſband 
in Want, and even put it out of her own Power to relieve 
him, which is the Import of this Deed that was obtruded to 
her, without her Knowledge or Direction. 
The Defenders were at Pains to make Mr. Dick a& in the 
Character of Doer for Mrs. Renton. But the contrary is evi- 
dent from all the Circumſtances of the Caſe. He had been 


„* 


the Bargain. He had aſſiſted him in acquiring the Debts due 
by Mrs. Renton's Brother, and was employed to draw the Bond 


A 1. Son Alexander and, Gilleſpie, who wanted to favour him, in or- 


whole Life; for all the Bonds of Proviſion ſhe ever granted to 
her Children, were ſubject to her Power of Revocation, and 


Lanerk, and extended before ſhe ſaw it, the greateſt Part of 
6 


| d . 2 


Doer for Gilloſpie during the Courſe of a dozen Years before 


of 
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of Corroboration ſhe gave CONE for the ſame in 1720, and 
the four other Bonds he got from her afterwards, ' down to 
the Year 1731, and in expeding all the Infeftments that were 
taken for Gilleſpie upon theſe Bonds, fo there cannot be any 
Doubt, that during all that Period he was Gilleſpie's Doer, 
and in that Quality was employed to draw this Diſpoſition 
1732, in behalf of his Client. It would be to load his Me- 
mory to ſuppoſe, that he had any Truſt from Mrs. Renton. 
If he had had, it is agreeable to the Character he bore in the 
Country, to believe he would have taken better Care of her 
' Intereſt : But as he had no Truſt from her, nor Concern in her 
Affairs, he underſtood he had nothing to do but to draw out 
the Diſpoſition as directed, and when he came to her Houſe 

to get it ſigned, he gave her a Hint of the Directions he had 
received from her Son and Gilleſpie, which behoved to be very 
general, at leaſt very imperfectly underſtood by her, who had 
near loſt her Senſe of Hearing, and given up all Attention to 
Things of this World, expecting a Removal from it every In- 


ſtant. And accordingly it appears ſhe did not enter into any 


of the Particulars. She did not ſpeak a Word upon the Sub- 
ject, but either from an abſolute Indifference, or implicite Sub- 
miſſion to thoſe about her, ſigned the Paper offered without 
any Enquiry or Heſitation. | 

This was not ſuch a Conſent as could be ſufficient to di- 
veſt a Perſon, in this Condition, of her Property, when ſhe 
was hurt in every Article of the Tranſaction. In over-rating 
the Sum of the Debts, in under-rating the Value of the Lands, 
in ſuſpending the Term of Payment, and leaving her neither 
Money or Credit, nor Document to apply for Redreſs, nor 
even any Document of the Diſcharge of her Huſband's Debts 
ſhe had cleared; and in the other Wrongs done her in the 
Execution of the Bargain, as above related. 
And as to what is thrown out in the Petition with reſpect. 


to the Delay of this Proceſs, it muſt appear ſomewhat extra- 
. ordinary, 


— 


only of her Eſtate, but of every Scrape of Paper ſhe had in 
'the World, and had left her neither Money nor Credit, by 
which ſhe could apply for Advice, nor any means to know the 
Circumſtances of the Tranſaction ſhe had been induced to ex- 
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20 
ordinary, that after Gilleſpie had ſtript this poor Woman, not 


ecute, a Complaint ſhould be made on the Part of the De- 


ceiver, or thoſe in his Right, that ſhe did not immediately 
apply for Redreſs againſt a Bargain that had been thus artfully 
hidden from her, and all means taken away by which ſhe could 


obtain it. This is like complaining that one who had been 


tied Hands and Feet did not rife up and make his eſcape out 


of the Hands of his Enemies. It was equally impoſſible for 
this poor Woman to reſcue herfelf out of the Snare in which 
ſhe had been intangled. Her Son had been drawn into it 
himſelf, and a very improper Perſon to aſſiſt her. Her Huſ- 
band was on the other Sde of the Globe, and it could hardly 
be expected that a Stranger or remote Relation would inter- 
fere in a Matter that had been artfully rendered fo intricate 
and involved, and the Enquiry into the Preliminaries ſo diffi- 
cult, by the total Abſtraction of every Writing that could give 
any Light or Infor mation anent it. 

The Want of Activity in ſeeking Redreſs, will never ſancti- 
fy a deceirful Tranſaction, when it is owing to the Inability of 
the Party, occaſioned by the Oppreſſion ſhe has met with. 
When her Huſband returned, and met with a Friend, who 
had the Charity to lay out the Expence, a Proceſs was raiſed, 
and the fame Facts aſſerted by Mrs. Renton, which have. now 
come out on Proof, though they were denied by Gilleſpie. 

And as to the Petitioners Complaint, That the Proceſs 
* was let fall aſleep in 1748, by which they loſt the Aſſiſtance 
«* of Mr. Dick's Evidence, and his Clerk, Brownlees.” This 
muſt {till appear more extraordinary, when it is conſidered, 
that before this Intermiſſion of the Proceſs, the whole Scene 
of Fraud had been laid open, and ſet forth to the Court, not 


only in the Libel, but alſo in a particular Condeſcendence, to 
which 
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which Gilleſpie had made LE that are now redargued by 
the Proof. When a Man is charged with Fraud, by the Perſon 


he has impoſed upon, and ſhe dies, during the Dependence, 


and leaves an Infant, of eleven Years old, to ſucceed in her 
Right, if he were able to clear himſelf of the Fraud by any 
material Evidence, it will not be believed he would neglect ro 
do it in time, before the Evidence is loſt ; and, if he does, it 
will be but a poor Excuſe, that the Proceſs was not vigorouſly 
inſiſted in by the Infant after his Grandmother's Death. 
Though the Purſuer was Minor, yet the Defender, who was 
charged with the Fraud, was Major, and was equally intitled 


to inſiſt in the Proceſs. Both his Character and Intereſt called 


upon him to do it, if he had had any material Evidence to ex- 
culpate him of the Charge ; and, if he thought fit to adduce 
none, neither he, nor the Petitioners in his Right, will be 
allowed to ſuppoſe, that his Doer, whom he did not chuſe to 
examine, would have proved more for him, than the Account 


of the Matter he has now left behind him in Writing, when 


he could be under no Temptation to hurt Gilleſpie, but rather 
to repreſent the Tranſaction in the moſt favourable Light it 


could admit of. 


Gilleſpie's Conduct through the Courſe of the Proceſs was 


that of a Man who chuſes to fight with long Weapons, after he 


has got Poſfeſſion of the orher Party's Effects, and to prevent the 


| Cauſe from coming to a Determination, as long as he could, he 


retarded the Commencement of the Proceſs, by refuſing to give 
Mrs. Renton a Sight of the Diſpoſition; and even when the Proceſs 
came in; and he was forced to take a Day to fatisfy the Pro- 


duction, and an Act extracted, he allowed Certification to 


paſs; and when it was at laſt put in to the Regiſter, eleven 
Years after its Date, and the Purſuer extracted ir, and ſatiſ- 
fied the Production, he craved to ſee the Extract of his own 
Diſpoſition, and by all other Arts he could deviſe, retarded 


their Procedure as much as he could. 


E When 


June 4. 
1746. 


Feb. 21. 
1747. 


Nov. 27. 
1747. 


Act, p. 31. 
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When Condeſcendence and Anſwers were appointed, as 
uſual, to be given in, the Purſuer, in order to make the Con- 
deſcendence more complete, applied for a Production of the 
Defender's Grounds of Debt, by a Repreſentation to the Lord 
Ordinary, adviſed as far back as June 1746, and his Lordſhip 
ordered Production; but none was made, till after the Pro- 
ceſs was wakened in June 1757, * the Order was re- 
newed in January 1748. 

The Purſuer ſeeing Gilleſpie's Intention to FOO gave in a 
Condeſcendence of the Circumſtances of Fraud, without wait- 
ing the Production, and in February 1747, obtained an Act to 
prove the Facts ſet forth in the Condeſcendence. But this 


was kept open by a Repreſentation for Gilleſpie, craving to be 


allowed more Time to make Anſwers to the Purſuer's Conde- 
ſcendence; and when he had been allowed till June, he put 
off the Summer-ſeſlion by dilatory Defences, and gave in his 
Anſwers no ſooner than the End of November 1747, which 
were ſo drawn, as entirely to correſpond with his Intention of 
acknowledging no Part of the true Fact. To inſtance, but in 
two of the Reaſons of Reduction condeſcended on. 

470, She was impoſed upon, and made to ſign this Diſ- 


4 poſition, when ſhe was ſorely diſtreſſed with Sicknefs, and 
« ſcemed to be at the point of Death, when ſhe heard ill, 


« and did not underſtand what they read to her, and ſhe had 
« given no previous Direction to draw the Diſpoſition, as ſhe 
* had made no Agreement anent the Sale of the Lands diſ- 
«« poned ; but the Diſpoſition was brought to her, cut and 
« dry, upon ſtampt Paper.” 
570, ** The Price, which is 19,600 Merks, is not 16 Years 
„ Purchaſe of the Rents of the Lands.” 
Mr. Gilleſpie's Anſwers are as follows:“ The fourth Rea- 
„ ſon of Reduction is falſe, and denied. — The fifth is neither 
true nor relevant. The Lands were fold at Years Pur- 
“ chaſe, which was their full Value; and in Bargains of Sale, 
« where there is nothing of Fraud, as there can be no ſettled 
“ Rule, 


* 


2» 
re Rule, it is no good Reaſon, 8 others might have been 
« found, who would have given a higher Price.“ 

Here Mr. Gilleſpie denies by the lump the fourth Reaſon of 
Reduction, which conſiſted of two Branches. The Purſuer's 
ſevere Sickneſs at the Date of the Deed, and her having given 
no previous Direction for drawing the fame. The Truth of 
the firſt, though denied by him, has been fully proved ; and 
the Denial of the other will be conſidered, as of the ſame 
ſtamp, when he does not pretend to condeſcend upon any 
Perſon, to whom theſe previous Directions ſhould have been 
given, or with whom ſhe had any Communing upon the 
Terms of the Agreement; and Mr. Dick, his Doer, has de- 
nied, that he got any ſuch Directions, or had any Commun- 
ing with her anent the Sale, until he brought down the Diſ- 

oſition, drawn out to be ſigned by her at her own Houſe, 
when ſhe was lying in the Condition your Lordſhips have ob- 
ſerved from the Proof. | Ly ; 

After ſuch Conduct on Gilleſpie's Part, denying every Cir- 
cumſtance charged, and now proved, and condeſcending on 
no Fact that could exculpate him; it is ſubmitted, with what 
Grace, he or his Succeſſors can complain of the Loſs of the 
Evidence of his Doer and his Servant, which he ought to 

have adduced himſelf, if it had been material ; bur virtually 
acknowledged it was not, by condeſcending upon no Fact, 
which he could offer to prove by them, while they were 
alive. | 
The Petitioners are pleaſed to make merry with the Occa- 
ſion of the Truſtee's Journey into England in 1748, by which 
the Proceſs was allowed to fall aſleep. But as ſuch Liberties 
are unbecoming, and highly improper in a Caſe of this Kind, 
where your Lordſhips have found it proven, that an Eſtate was 
carried off from a dying Woman, by fraudulent Practices, at 
an Undervalue, the Petitioners can hardly expect they will 

be able, by any Degree of Wit or Raillery, to laugh the Pur- 


ſuer out of the Eſtate, which devolves to him by his Grand- 
8 mother. 


« 24 9 1 
mother. The Truſtee! is not 1 to account to the Peti- 
tioners for his Conduct, nor will he ſay one Word on that Sub- 


ject. Though he had the Compaſſion to lend his Aſſiſtance to a 


diſtreſſed Friend, it will not be thought that he was bound to 
negle& every other Buſineſs on that account 3 and if he 
could be ſuppoſed to have incurred any Neglect, that could 
not prejudge the Infant, nor benefit the Perſon who deceived 
His Grandmother, to whom it was equally competent, in the 
Abſence of the Truſtee, to have obtained a Proof of any Facts 
that could juſtify him from the Fraud alledged. Bur it is lain e- 


nough that was not his Scheme, as he had no ſuch Facts to prove. 


His only Plan was to reſt upon a Denial of the Facts charged, 
which he knew to be true, and to endeavour by length of 
Time and Expence to weary the poor Infant and his Doers 
out of the Proſecution of his juſt Right. | 

It remains only to conſider the 2 /aft Points mentioned in 
the Petition, viz. Ino © Suppoſing this Tranſaction had 
been improperly or unduly conducted, yet the Diſpoſition 
** ought not to be reduced in totum, but only in ſo far as to 


give the Purſuer Acceſs to recover the Difference betwixt 


« the Price agreed on, and what the Lads might have been 
* ſold for at the Time.“ 

240, ** That the Reduction, though it was founded againſt 
« Gilleſpie, cannot affect his Creditors, who got Securities 
from him, or the Purchaſer, who bought the Lands from 
him at an adequate Price.” 

Upon the firft Point ir is urged, c that the Roman Law, ſo 
„ famous for its Equity, where there was no Fraud in the 

“Bargain itſelf, where dolus non dedit cauſam 5 but there ap- 


«« peared an Inequality in the Price, gave the proper Remedy, 


by the ado quanti minoris ; as it cannot be equitable to carry 
the Remedy further than to redrefs the Wrong: That this 
applies to the preſent Caſe, where it was in every View ra- 
- tional in the Defunct to ſell ; and the Leſion alledged is 
80 only! in the Lowneſs of the Price.“ 3 

| But 


er 
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28th of May 1746, to Andreu auch Fleſher in Leith, for th 
Sum of 400 J. Sterl. At this time the Proceſs was not ſleep- 


Bur: beſides- hat iög· belfe t, h.. -d 

not take place in this Country, nor in the Law of any modern: 
Nation, it could not apply to this Caſe, were it to be judged 
of by the Roman Law: For that Action was only competent 
againſt the Seller, who had, without Fraud, fold a defective 
Subject at a higher Price than the Buyer would have given, if 
he had known the Defect. In that Caſe, the Buyer was in- 
titled ro get back the Difference or Excreſce above the real 
Price, which he had been led to give by the Miſtake he was 


under. But where Fraud interveened, there was no place for 


this Action, when a Party is fraudulently induced to fell his 
Lands at an Under-value. It is true, in the ſtricteſt Terms, 
that dolus dedit cauſam contractui. Without the Fraud there 


would have been no ſuch Bargain. Fraus cbeſt commenſui ; 


and the only juſt Reparation is, that the Subject ſhould re- 
main with the Proprietor, with all the Advantages attending 
it. It would be againſt Juſtice to allow the Deceiver to take 
any Profit arifing ſrom his Fraud, whether it lies in the Dif- 
ference of the Value of the Subject at the Time, or in a high- 
er Value that may afterwards accrue to it. Every ſuch Value 
muſt accreſce to the Proprietor, who is intitled to be put in the 
ſame Caſe as if ſhe had not not fallen into the Snare that was 
laid for her. Al | 

And with reſpect to the Privilege pleaded for the Peti- 


tioners, as a bona fide Purchaſer and onerous Creditors, the 


Anſwer is obvious, that the Reduction was brought into Court, 
and ſeveral Interlocutors had paſſed upon it before any of the 
Petitioners acquired any Security or Right to the Lands. 

The two heritable Bonds granted by Gilleſpie, are dated the 


ing, on the contrary, it is at this very time, that Gilleſpie was 
ſetting his Lands, with this Exception from the Warrandice in 
the Tacks, that if the Lands were evicted, during the Tack, 


then the Tacks ſhould be void and null: 


"Fore: 


Beides, if the Lender's Doer looked into Gilleſpie's Right 
to the Land, as he would undoubtedly do, he would ſee, that 
his Right was only from a Wife, without her Huſband's Con- 
ſent; for ſhe is deſigned Mary Young, Spouſe to Alexander Ren- 
zon, late Surveyor at Largs, now at Boſton in New England, and 
he would ſee, that ſhe is deſigned heritable Proprietor of the 
Lands of Greenhill, and the Factory there narrated does not 
narrate any Power from her Huſband to fell any Lands at all, 
but only the Power to contract Debts, heritable or moveable, 
and to ſettle Proviſions on younger Children, To he ſaw no 
Power given her to ſell her Lands; fo, from the very Face of 
Gilleſpie's Right, it appeared lame, and might put Fears of 
"Eviction in the Lender, as well as it did in Gilleſpie. If this 
Borrowing Money would have protected Gilleſpie againſt the 
Reduction, it would have been eaſy for him to have done it, 
by borrowing to the Value of the Subject, though the Fraud 
had been never ſo _ | 
The ſecond Bond is dated, February 21, 1749, to Fames 
Fleming in Boatſhaugh, for the Sum of 4000 Merks, borrowed 
at Candlemas preceeding. It is faid, in the Petition, © That 


« Fleming lent the Money, by the Advice and Direction of his 
4 Brother-in-law, Mr. Dick, which is obſerved as real Evi- 
« dence of Mr. Dick's Senſe of the Fairneſs of the Bargain.“ 
But when the Caſe is attended to, it truly gives no Evidence 
on that Point. For though the Bargain had been then re- 
duced, he might think there was more Money due to G:il- | 
leſdie, of his heritable Bonds, than would pay Fleming's Debt. 
So he might think it of no Importance to him, what came of 
the Bargain; and by Mr. Dick's own Letter it appears, that 
he was noways concerned, nor preſent at it, but only drew 
the Diſpoſition, as he was directed; and therefore it is odd 
the Petitioner ſhould, from ſo remote a Circumſtance, endea- 
vour to ſqueeze an Evidence from Mr. Dick, quite different 
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and incongruous to what appears from his own Letter; and it 
is very probable that Mr. Dick knew nothing of the former he- 
ritable Bond, which was wrote and ſigned at Leith; and it is 
evident Mr. Fleming's Money was borrowed before the Proceſs 
ſlept; for it was borrowed at Candlemas 1749, and the Proceſs 
was called 2d February 1748. Further, Mr. Dick, no doubt, 
like the reſt of the World, believed Gilleſpie to be a rich Man, 
ſo the heritable Bond was only taken ad majorem cautelam ; 
thus there are ſeveral of his perſonal Creditors for 200 J. Ster- 
ling and upwards. Ip | 

And as to Fames Macharg, who purchaſed the Lands in 
1753, from the Truſtee for Gilleſpie's Credirors, he was fully 
certiorated of the Purſuer's Claim to the Lands, not only by 
the Procefs of Reduction, which had depended feveral Years 
before, but alſo by the Tacks that had been ſer by Gilleſpie to 
the Tenants, for many Years hee the Purchaſe, which con- 
rained the following Exception from the Warrandice: Ex- 

« cepting from this preſent Warrandice, in caſe: the ſaid Lands 
* of Greenhill ſhall be evicted from the ſaid John Gilleſpie, or 
« his foreſaids, at any time during this Tack, then thir 
« Preſents ſhall be null, as if the ſame had never been entered 
« into.” And as Mr. Macharg was thus fully certiorated of 


the Purſuer's Claim fo he took care to avoid all Danger in that 


reſpect, by paying no more but a Trifle of the Price, until he 
ſhould ſee ir finally determined by your Lordſhips. 

Mr. Macharg was one of the moſt confiderable Creditors, 
as appears from the Diſpoſition to the Truſtee, for the Behoof 
of his Creditors. Now, this Diſpoſition was dated the 3th 
Day of July 1752, and the Lands of Greenhill were the chief, 


if not the only Subject diſponed, for his Moveables had been 


all arreſted or poinded. And Mr. Wight, in the Proceſs of 


Reduction of a Sale made by John Gilleſpie, of the Stocking 


of one of his Farms, depones, That in April 1752, 'Fohn Gil 
leſpie was for ſelling the Lands of Greenhill, but Mr. Wight told 
him it was needleſs, in the Situation his Affairs were in, 

0 


* 


to offer the Lands to Sale, adviſing, at the ſame time, firſt 


to ſubmit the Reduction of his Right with Charles and Alexan- 


der Renton, and the Submiſſion was accordingly ſigned the 
28th of April 1752. And as Mr. Wight was his Adviſer to 
call all his Creditors together, and diſpone the Lands of Green- 
hill to a Truſtee for their Behoof, there can be no Doubt but 
he told all the Creditors, and Mr. Macharg or his Doer, among 
the reſt, of the Situation of theſe Lands, viz. that there had 
been a Reduction of them depending in the Court of Seſſion, 
which was at that time ſubmitted, and they were never ſold 


till that Submiſſion was followed by a Decreet-arbitral, aſ- 


ſoilzying Gilleſpie from that Reduction, which was at Martin- 
mas 1752. The Land was only ſold in April 1753 ; ſo there 
can be no queſtion Mr. Macharg knew of the Reduction, and 
of the Manner John Gilleſpie was aſſoilzied from it, and we be- 
lieve he will not deny it. here is no Pretence for making 
him a bona fide Purchaſer upon the Faith of the Records, 
And as he, on this account, did nor pay up the Price, he can 
loſe little by the Reduction of his Author's Right. 

But though the Purchaſer, Mr. Macharg, and the heritable 
Creditors were to become Loſers by the Reduction of this 
Bargain, they have no Ground of Complaint, becauſe it is 
owing entirely to. their own Fault. A Proceſs that had de- 
pended before your Lordſhips for fix Years, concerning their 
Right to this Eſtate, could not be a Secret to any of the Pe- 
titioners, when they were acquiring Securities upon it. And 
it was, in Law, a ſufficient Interpellation to them, againſt 
truſting the conteſted Title of the Man with whom they 
dealt. | 7 HE : 

By the Laws of all Countries, a real Action, which con- 
cludes, That the Defender's Right be reduced, and the Pur- 
ſuer's declared, interpels the Defender from making an Alie- 
nation, judicii mutandi cauſa, and third Parties from dealing 
with him. The Decreet declares the Right as it ſtood at the 
F | Com- 
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Commencement of the Action, and no intermediate AR of 
the Defenders can prejudge the Effect of it. 

The Petitioners are pleaſed to argue againſt this eſtabliſhed 
Rule, from the Security the Law has given to Creditors and 
Purchaſers, by the Search of the Records, That when no 
« Incumbrance there appears, they arc ſafe to deal with the 
« Party infeft, and it was the Fault of the Purſuer, or his 
% Predeceſſor, who did not ſecure themſelves, by uſing Inhi- 
« bition on the Dependence.” 

But here the Petitioners blame the Purſuer, for not uſing a 
Precaution, that would have been incongruous and inept. In- 
hibition is a Diligence, deviſed to ſecure perſonal Debts, or 
Claims depending for them; but it is not iſſued upon a real 
Action, which concludes, declaring the Purſuer's Right: It 
would be improper ir ſhould; as the Judgment following upon 
it mult effectually exciude all mere Alienations. 

Nor is this any Infringement upon the Security intended to 
be given by the Records. They give a rational Security to 
Purchaſers, if properly applied to the Circumſtances of the 
Caſe, but the Law does not intend, that Purchaſers ſhould 
keep their Eyes fhut againſt every thing elſe that paſſes before 
them. If a Progreſs is produced for upwards of forty Years, 
though this is a good Title of Preſcription, yet the Purchaſer 
can have no Security, unleſs he enquire into the Poſſeſſion had 
by his Author and his Predeceſſors; and after he has made 
that Inquiry, and ſearched all the Recunds, it is farther ne- 
ceſſary to know, if Proceſſes have been carried on before the 
Court, upon Inhibitions, or other real Incumbrances, which, 

ſſibly may not appear on Record for many Years before the 
fartheſt Searches that are in uſe to be made for them. 
| Theſe are Notorieties which every Purchaſer muſt attend 
to, before he can rely upon his Author's Right, and none of 
them can be more eaſily diſcovered, than a depending Action 
at the Inſtance of the Poſſeſſor's Author, concluding that the 


Right lice to him, was null and void, which of res 
H n 
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muſt cut down all Rights rived from him, as the Branches of 
a Tree muſt fall, when the Ax is applied to the Root. 

The Petitioners at laſt inſiſt, Thar if the Securities grant- 
« ed by Gilleſpie, during the Dependence of the Proceſs of 
« Reduction, were ſuppoſed to be liable to Challenge, yet 
te the Challenge flies oi, when the Proceſs is allowed to ſleep, 
& becauſe by mora the Effect of the Litigiolity ceaſes ; and 
* refer to two Deciſions on this Point, 21ſt July 1627, Mac- 
* culloch contra Hamilton, and 23d July 1674, Johnſton con- 
*& tra Johnſton.” 
- Theſe Deciſions occurred in the Caſe of Diligences by Ap- 
priſing, where, after Denunciation, the Subject is rendered i- 
tigious, in favour of the Creditor; but if he does not carry on 
his Diligence, the Privilege ceaſes. The Denunciation can- 
not give him a ſtronger Hold of, the Subject, than if it had 
been brought the Length of a Decreet; and even a Decreet 
of Appriſing or Adjudication will not bar the Debitor from 
Alienation, if it is allowed to lie over for a Tract of Years, 
though the Deciſion mentioned in the Petition, which found 
fix Years a ſufficient mora, has been ſince altered, and Adju- 
dications have been found to have the Privilege of Litigioſity, 
though they have lien over for nine Tears without Infeftment, 
as particularly, December 8, 1736, Wallace of Cornbill, contra 
Jean Barclay, Dict. vol. 1. p. 559. 1 | 

Bur theſe Caſes go upon Principles quite different from the 
preſent. A Denunciation of Appriſing, or Summons of Ad- 
judication, is only a temporary Bar, or Interpellation, againſt 
dealing with the Debitor, becauſe the Decreet itſelf is no more; 
and the Reaſon of both is, that being only Steps of Diligence, 
intended for recovering Payment of a Debt, though the De- 
bitor cannot in curſu diſappoint them, yet if the Creditor de- 
ſert his Diligence, for a conſiderable Tratt of Time, the De- 
bitor is releaſed from the Fetter, as it is naturally to be pre- 
ſumed, that the Creditor has operated his Payment ſome o- 
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ther Way, elſe he would not have derelinquiſhed his Dili- 
ence. 
A But this will noways clots to a real Action, or Reduction 
of a real Right: The Decreet obtained upon ſuch Action is 
perpetual, though the Obtainer ſhould not inſiſt for Poſſeſſion 
till the Approach of the long Preſcription; and as the Decreet 
is perpetual, ſo the Action muſt have its full Effect, as long 
as it depends in Court : Ir is not extinguiſhed, though the 
Dependence ſhould be intermitted for Year and Day, or for 
more Years: The Proceſs is {till in Court, though it is fleep- 
ing, and may be wakened by either Party, ad libitum, and 
when it is brought to an End, the Decreet being declaratory, 
has its Effect from the Summons, and excludes any interme- 
diate Deeds of the Defender, in Prejudice thereof. | 
And therefore, it is not doubted, that the Reduction pro- 
nounced by your Lordſhips, will be found ro have its Effects 
againſt the Petitioners, who have contracted with Gilleſpie, 
ſince the Commencement of the Action. This is the juſt 
Effect it would be entitled to, had the Purſuer been Major, 
but as he was an Infant, under Pupillarity, when the Proceſs 
fell aſleep, and continued Minor during all that Period, it is 
the leſs excuſeable in the Petitioners, who were in nowiſe ig- 
norant of his Claim and depending Action, to attempt to cut 
off his Right, on Pretence of a Delay, that happened during 


his Minority. 
In reſpect whereof, &c. | 
JAMES FERGUSON. 


RENTA 


OF THE 


Lands of GxEENHIL IL, in the Year 1732, by 
"Tacks then ſubſiſting, and now produced. 


— 


Imprimir, LO UR Ploughs of Land, each of 


which paid 200 Merks of Silver- 


rent; as appears from William Renton's Tack here- 
with produced, who was Tenant in one Plough, and 
from the other Tacks of half Ploughs, here- 
with alſo produced, they paid alſo Ceſs, Feu, 
Miniſter's Stipend, Schoolmaſter's Fees, and Re- 
paration of Houſes, and all publick Burdens, inde 

Item, Eight Bolls of ſufficient Oat- meal, or fix 
Pounds Scots, for each Boll thereof, at the Ma- 
ſter's Option. When the Meal is cheap, the Ma- 
ſter takes the fix Pound, and when it is dear, he 
takes the Meal, and the Year 1757, when this 
Rental was given in, the Boll of Meal in the 
Country was 12/. 12 5. Scors, by which the Maſter 
would gain ſix Pounds twelve Shillings on every 
Boll, and, in other Years paſt, he would have 
gained 2, 3, Or 4. Scott on every Boll, on which 
Account that Option might juſtly be reckoned 
worth 1 J. Scots yearly on each Boll, but it ſhall 


Merks. 


800 


only be reckoned fifteen Pence yearly ; ſo the 


7 9. 


Mer Ee. 
Brought over 800 
eight Bolls, with the Option, were and are worth 
J. Scots, or . 81 
item, 48 Kain Hens, or, in the 9 of the 
Maſter, 5 d. for each Hen, . 18 
Item, 96 Stone Hay, or 4 d. per Stone, in the | 
Option of the Maſter, . 28 10 8 
Item, The leading of 80 Loads of Coals, or 
4 4. for every Load, in the Maſter's Option, 24. 
Item, 81. Scots, called in the Tacks __—__—_ 
Teind, . 12 
Item, The whole Tenants to keep four Kine, 
to go with the Tenant's Milk Kine, valued at 31. 
Scots per Cow, that is 1 21. for the four; vide State, 
p. 18, 19, and 21, that is 18 Merks, 18 
Item, To keep 40 Sheep valued at 205. Sterl. 
by the Witneſſes, Pages of the State, 18, 19, 
20, 21, that is 18 Merks, 18 
Item, To furniſh 16 Shearers one Day, at 6 d. 
each, vide State, p. 18, 21, though the Witneſs 
in P. 21, viz. James Hutchiſon, values the Shea- 
rers at 10 d. per Day, that is 85. Sterl. or in 
Mee, “5 8 
Item, The Lands poſſeſſed | by Mrs. Renton 
reckoned at what it was ſet at to Robert Reid up- 
on her Death, 8 200 | 
Total 1207 
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C A LCUL of the Debts dae to John 
Gilleſpie at Martinmas 17 * 


The principal Sums due to John Gilleſpie, with 


rheir Annualrents, down to Martinmas 1732. 


Principal Sums. 
Merks. Aunualrents. 

OnD in 1720 for 8000 Merks 8000 
Annualrent from Lammas 1720 to 
Martinmas 1752, being _ Years 

and a Quarter : 4900 
Bond 1721 for 2000 Merks 2000 
Annualrent from Lammas 1721 to Mar- 

tiumas 1732, being e n and a 

Quarter - - 1125 
Bond 1725 for 400 Merks 3 400 : 
Annualrent from Lammas 1725 to Mar- 

rinmas 1732, being ſeven Years and a 

Quarter - - - 145 
Bond 1727 for 1300 Merks 0 | 
Annualrent from Candlemas 1727 to Mar- 

zinmas 1732, being —_ TORN three 

Quarters - | 377 
Bond 1731, Iooo Merks — — 19000 | 
Annualrent to Martinmas 1732, being a 

Year and a Quarter, the Annualrent 

commencing at Lammas 173I - 


The whole principal Sums - 12700 — — 
K A : 7 


(38) 


The whole Annualrents to Martinmas 
1732 
Deduce 100 Merks Swell in the Adju- 


dication to be received from Mr. and 


Mrs. Rentons | — - 


Annualrents due at Martinmas I732 
Total principal Sums - 


Total Principal and Anglais due at 
Martinmas 1732 - - - 


Deduce Gilleſpie's Intromiſſion with Rents, 


amounting to 8000 Merks 4 


Sum due to Gilleſpie after deducing the 
8000 Merks - 

Which 11209 Merks 6 J. 8 d. being de- 

duced from the principal Sum of 12700 


Merks, leaves 1400 Merks 6 J. 8 d. 
which incroaches ſo far upon the prin- 


cipal Sum; ſo when Mrs. Renton ow 


that 14000 Merks is due to Gilleſpie, a 


ſhe owns the whole principal Sum is 
due, and 1 300 Merks more; and con- 
ſequently ſhe is leſed in theſe two Sums 
1300 Merks and 1400 Merks 65. 8 4. 
that is 2700 Merks 65. 8 d. 

But from this is to be deduced the Ex- 
pence of taking and regiſtrating the 
Seaſines on the heritable Bonds, and 
the Annualrents of them, from the 
Dates of the Regiſtrations to Martin- 

mas 1732, amounting, by an Account 
= 9121 | in 


1 


2700 68 
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i } 
( 3 ) | Merks. 


1135 <4 Brought fr. 3 ano 6 8 
in Proceſs, to 163 J. 67. or 245 
Merks 2. 84, which being deduced 


from the 2700 Merks 6 5. 8 d. 245 28 
Leaves 2455 Merks 45. in which ſhe is 5 

leſed - - * 2455 4 
And this 2455 Merks being deduced 

from the 14000 Merks, leaves only 14000 

11545 Merks, which is the whole 22 

Sum due to Gilleſpie at Martinmas — — 

„ „5 11545 


And here the Annualrent of the whole principal Sums are 
reckoned up to Gilleſpie to Martiumas 1732, though the prin- 
cipal Sums were incroached upon by the 8000 Merks of Rents, 
to the Extent of 1400 Merks before that Period. 

That Gilleſpie intromitted with 8000 Merks of Rent at and 
preceeding Martinmas 1732, appears from his Decreet of poind- 
ing the Ground in Fuly 1722, and Letters of poinding the 
Ground, October 3d, ſaid Year, and from his Adjudication in 
November 1723, joined to his Recepts granted to the Tenants, 
and their Oaths, State, p. 17, 18, 19, 20, and collected to- 
gether in p. 9, Io, II, I2, of the Memorial for the Purſuer. 
But the Defenders object, that as the Payment of the Rent of 
ſome of the Tenants is only proved by the Oaths of others of 
them, this is but parole Evidence, which is not ſufficient in 
ſuch a caſe. Anſwered. Gilleſpie's Receipts to Corſar are re- 
covered, who had one Plough of the Land, as alſo his Re- 
ceiprs to James Carmichael, who had another Plough. James 
- Hutchiſon and his Brother had another Plough, and he depones 
he paid their Rent to Gilleſpie after the old Lady died, p. 20. 
of the State. William Taylor, who had half a Plough, de- 
pones he paid his Rent to Fohn Gilleſpie, p. 1 8-19, of the State, 
Here is undoubted Evidence of his Intromiſſion with the Rents 
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rents of theſe Bonds at Martinmas 1732 amount to 6000 


2000 Merks, wherein he ſpeaks not one Word of the Decreet 


prior to Martinmas 1732. 


11 
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of three Ploughs, and an half, and there are but four Ploughs. 
And three of the Tenants who depone, they ſwear not only 
that each of them paid their own Rent to Gilleſpie, but that 
he received alſo the Rent of two other Ploughs, during the 
ald Lady's Life, and the whole four, after ſhe died. So it is 
only*one half Plough that ſtands upon parole Evidence; and, 
conlidering that he intromitted with all the reſt, and had a 
Title, by his Decreets of poinding the Ground,. and Adjudi- 
cation, to intromit with the whole, and that the other Te- 
nants all depone he did intromit with the whole, there can 
be no doubt he did intromit with the whole. It is alſo 
proved in this Manner; the Defenders acknowledge that he 
received, in virtue of his Decreet of poinding the Ground, the 
Annualrent of the two heritable Bonds upon which it proceed- 
ed, which amounted to 10, ooo Merks. Now the Annual- 


Merks, and there are Receipts of his in Proceſs amounting to 


of poinding the Ground, bur only the Adjudication. So hence 
it is clear he intromitted with the 8000 Merks of the Rent, 
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